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Current Topics. 


Professor John Hilton. 

LAWYERS all over the country will join in paying tribute 
to the late Professor JoHN Hitron, the eminent broadcaster 
and expert on industrial relations, whose unique gift for expound- 
ing the law as it affected the average man compelled the admira- 
tion of all who know the difficulty of that task. His early 
education was at an elementary school, and he proeceded by 
scholarships to a secondary school and Bolton Grammar School. 
Professor HILTON, who died at the age of sixty-two on 2Sth 
August, at his home at Cambridge, was Professor of industrial 
Relations at Cambridge University. He wasthe son of a postman, 
and his first employment was as an apprentice mill mechanic, 
at the age of sixteen. He later became a foreman. and at the 
early age of twenty-two he was the manager of an engineering 
works. In 1907 he went to Russia and studied there. and later 
became a lecturer and technical journalist. In 1919 he was 
appointed to the Intelligence Division of the Ministry of Labour. 
and in 1920 he was promoted to the post of Director of Statistics 
in that department. His broadcasting career commenced in 
1933, when the B.B.C. invited him to give six broadcasts on 
industrial relations. During the present war his weekly broad- 
cast ** John Hilton talking,’ has brought enlightenment literally 
to millions, concerning the mass of regulations which govern 
their war-time lives. Quite apart from his warm rich voice and 
sympathetic personality, he had the gift, desired by most lawyers, 
of being able to translate the most complicated statutes into 
simple language and to explain their application in terms of every- 
day life. He always came down to actual cases, and those 
who sought and obtained his advice were always completely 
satisfied, and felt that they understood the legislative and 
administrative difficulties in the way of any grievances which 
could not be met. The country needed Professor HILTON, and 
his death causes a gap which it will be hard to fill. 


Examination of Witnesses. 


WE are indebted to the Scots Law Times for lith July for a 
report of some interesting observations by the Lord Justice-Clerk 
in McKenzie v. McKenzie, in an appeal from a Sheriff’s Court 
decision in a wife’s proceeding for aliment, separation and custody. 
In the course of the hearing reference was made to the notes 
of evidence, which made it apparent that evidence had been 
adduced by leading questions, that hearsay evidence had been 
admitted without objection having been taken, and that both 
parties had failed to cross-examine witnesses on certain important 
matters regarding the truth of which the parties were at issue. 
The Lord Justice-Clerk said that the rules which regulated 
judicial inquiries were not matters of mere technicality, but 
owed their recognition to the fact that long experience had sug- 
gested no better method of eliciting the truth with fairness to all 
concerned. In deciding upon contested issues of fact the best 
efforts of a court to do full justice were needlessly impeded if 
these rules were ignored. The leading question had its place in 
dealing with introductory narrative, non-controversial matter, 
and the like, but its habitual and persistent use when examining 
in chief witnesses on central issues of disputed fact would not only 
“ displace entirely the confidence we ought to put in the deposition 
of a witness” (per LorpD KINNEAR in Bishop v. Bryce [1910] 
S.C. 426, at p. 435) but may make the answer as it is given a 
“ worthless answer ”’ (per LORD DUNEDIN, ibid.). The taking of 
such evidence in the form of question and answer merely recorded 
the defect without remedying it. As regards the duty to lay the 
foundation by cross-examination for substantive contradictory 
evidence to be subsequently tendered, he had no wish to encourage 
the idea that proofs should be uselessly over-burdened by the 
needless expedient of putting the defendant’s case to every witness 
for the pursuer when under cross-examination. On the other 
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hand, the most obvious principles of fair play dictated that, if it 
was intended later to contradict a witness upon a specific and 
important issue to which that witness had deponed, or to prove 
some initial fact to which that witness ought to have a chance 
of tendering an explanation or denial. the point ought normally 
to be put to the witness in cross-examination. If such 
examination was omitted the witness might have to be recalled 
with the leave of the court, possibly on conditions as to expenses, 
and in some circumstances the omission might cause fatal damage 
to the case. This statement of the Lord Justice-Clerk on the 
function of cross-examination in the search for truth deserves 
the closest study by all advocates. His lordship’s remarks on 
the excessive use of the leading question recalls the anecdote told 
by the late Sir Henry Hawkins in his Reminiscences of a trial 
of an “ after-dinner ’’ case at the Old Bailey in the bad old days. 
The irial lasted two minutes and fifty-three seconds. The 
examination-in-chief of the witnesses consisted in each case of one 
question of which Sir Henry gave this example: ‘‘ 1 think you 
were walking up Ludgate Hill on Thursday, 25th, about half-past 
two in the afternoon, and suddenly felt a tug at your pocket and 
missed your handkerchief, which the constable now produces. 
Is that it ?*’ The result of that trial was that the prisoner was 
sentenced to seven years’ transportation. 


Cross- 


Juvenile Courts. 

THE Magistrates’ Association has circulated a statement stating 
that no justice should sit in a juvenile court after he has attained 
the age of seventy, and that no justice should be elected for the 
first time to a panel after the age of sixty. They attribute the 
failure of many juvenile courts to stem the increase in juvenile 
delinquency to the fact that many magistrates are unsuitable, 
and ignorant of the right methods of dealing with young offenders. 
Published figures, it is stated, show that only about 12 per cent. 
of the magistrates in the juvenile courts are under fifty, about 
37 per cent. are sixty to sixty-nine, and large numbers are in the 
ave group seventy to seventy-nine and over. It is also said 
that in many cases justices simply elect the entire Bench to the 
juvenile courts, regardless of age. The Association expresses 
its anxiety that next October there should be elected men and 
women whose experience as club-leaders or some other social 
work among young people makes them most likely to be able 
to deal with the serious troubles and difficulties of children. 
Conferences have been arranged by the Magistrates’ Association 
in consultation with the Home Office for juvenile court magistrates 
in all parts of the country. There are 9,000 magistrates who 
sit in juvenile courts in England and Wales, and they will have 
an opportunity of discussing, under expert guidance, the best 
methods of conducting investigations and dealing with offenders. 
The first of these conferences is to be held in Nottingham, and 
THE DUKE OF PoRTLAND will preside. The principal speaker 
will be Mr. F. Lto Pacer, the Lord Chancellor’s Secretary of 
Commissions, and author of ‘ Crime and the Community.” 
Sir CectL BiGwoop, Chairman of the Executive Committee of 
the Magistrates’ Association, stated to the Press on 18th August 
that the young offender is far more likely to err again if on his 
first appearance before the court he is wrongly treated. It is 
quite clear from Sir CEcIL’s statement that the Magistrates’ 
Association is fully alive to the fact that the treatment of young 
offenders is a task which requires special skill and experience. 
The raising of the status of teachers by encouraging them to 
serve on these tribunals might be one of the future avenues of 
reform, and the full utilisation of the most modern psychological 
treatment which is available is another necessary improvement 
in the arrangements of juvenile courts. Above all, those who 
sit on the bench in juvenile courts must be guided by their 
understanding of young people. It does not necessarily follow 
that the older a magistrate becomes the more devoid he grows 
of those warmer human sentiments which give understanding 
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of the ways and waywardnesses of young people, but it cannot 
be denied that, as a Times leader put it on 23rd August, “* it is 
all but impossible for a septuagenarian to possess any first-hand 
knowledge of the social environment of the young people of the 
present day.” 


Solicitor Justices. 

FROM among the many letters. that have recently appeared 
in The Times on the subject of juvenile courts, we select one 
from the issue of 26th August, signed ‘* Q.O.D.,” and particularly 
concerning solicitors. The writer states that there must be 
many solicitors like himself, who are not old and who have been 
offered a seat on the county benches. Under the Solicitors Act, 
1932, s. 54, it is not lawful for any solicitor who is a justice of the 
peace for any county, riding or division of a county, nor, subject 
to the provisions of the Act, for any partner of his, to practise 
directly or indirectly before any justices for that county, riding 
or division, or for any borough within that county, riding or 
division. Solicitors, however, the writer states, would be glad 
to accept appointment, but are debarred from doing so because 
their firms would forthwith be prevented from practising before 
any other petty sessional courts in the same county, a disability 
which it would be unfair to throw on to most firms or their 
clients. It is a little difficult, comments ** Q.O.D.,”’ to understand 
why it should have been thought necessary to fetter solicitor- 
justices in this way, since a solicitor considered fit to become a 
magistrate would surely be above any attempt to take advantage 
of his dual position. He suggests that the Magistrates’ Associa- 
tion might well consider whether the time had not arrived when 
the law might be amended in this respect. Apart from this 
disqualification there is nothing to prevent a solicitor who is 
otherwise qualified from being appointed a justice of the peace 
for any county (Justices of the Peace Act, 1906, s. 3), but according 
to ‘‘Stone’s Justices’ Manual” (1943 ed., p. 4) the Lord 
Chancellor has always considered that where a solicitor or his 
partner practises before a bench of magistrates in a borough there 
would be an obvious inconvenience in placing him on the bench, 
and accordingly he is usually required to give an undertaking 
not to practise by himself or his partner before the bench. There 
‘annot be the slightest doubt that solicitors can be trusted 
not to abuse any privilege that is granted to them in this respect, 
but it must be borne in mind, as the late LoRD HEWaART said, 
that it is important not only that justice should be done, but 
that it should be manifestly seen to be done. It seems, however, 
that the rule might be modified with good results-so as to permit 
solicitors with the necessary qualifications to serve as justices 
in the juvenile courts only, while confining such undertakings as 
they may be required to give, to their practice before such courts. 


Employment of Women Articled Clerks. 

Every new order regulating employment has to be carefuliy 
scrutinised by solicitors nowadays. Bearing this in mind, The 
Law Society, according to an announcement in the August 
number of The Law Society's Gazette, has elicited from the 
Ministry of Labour and National Service some valuable informa- 
tion concerning the interpretation and application of the 
Employment of Women (Control of Engagement) Order, 19438 
(No. 142), as it affects articled clerks. The order provides that 
no person shall engage or seek to engage any woman within the 
scope of the order, except through a local office of the Ministry 
of Labour or an approved employment agency. It provides also 
that a woman within the scope of the order who seeks employment 
shall obtain her employment through the local office or an 
approved employment agency. The order applies to women 
between the ages of eighteen and forty years, inclusive, with 
certain exceptions. One of the excepted employments is 
**employment without remuneration,”’ and the Ministry has, at 
the request of the Council of The Law Society, given the following 
information: (1) A person who is articled to a_ solicitor is 
employed under a contract of apprenticeship, i.e., the employment 
is one to which the Control of Engagement Order applies 
2) Where an articled clerk pays a premium and receives no 
remuneration, this is employment without remuneration, and is 
within the exception to the order. (3) Where the articled clerk 
pays a premium the whole of which is returned during the articles 
by way of salary, this is employment with remuneration and is 
not within the exception to the order. (4) Where the articled 
clerk pays a premium only part of which is returned by way of 
salary. it is a question of degree whether the case is within the 
exception or not. If the payments are made systematically and 
by regular amounts and at regular intervals, the clerk is employed 
with remuneration. (5) Where a solicitor gives articles to an 
employee who remains in her existing employ and receives her 
ordinary salary therefor, neither the solicitor nor the employee 
commits a breach of the order. The Ministry adds the caution 
that the interpretation of the order is a matter for the courts, 
and not strictly for the Ministry. The caution is necessary in 
order to avoid any suggestion that the Ministry can give final 
rulings on matters of interpretation, but solicitors will, neverthe- 
less, be grateful to the Ministry for its expressed opinion as to the 
meaning of an order for which the Ministry is responsible. Such 
helpfulness tends to prevent any occasion arising for an 
interpretation by the courts. 








Company Law Reform Committee. 

THE latest news of this committee, which was appointed on 
29th June last, under the chairmanship of Mr. Justice Conen, 
is that the Council of The Law Society (Law Society’s Gazette, 
August issue) have been invited to tender evidence on the following 
points: (1) Restrictions on use of names; (2) Shares of no par 
value ; (83) Prospectuses and offers for sale: (a) contents of and 
authentication of information in (i) prospectuses ; (ii) offers for 
sale ; (iii) statements in lieu of prospectuses ; (iv) Stock Exchange 
requirements ; (6) underwriting; (c) minimum subscription ; 
(4) Private companies: (a) restrictions and requirements on 
formation; (b) issue on share capital and loan capital: (ce) 
restrictions on transfer of shares; (d) disclosure of accounts ; 
(5) Debentures: (a4) power to create and issue debentures ; 
(b) powers, duties and position of (7) trustees; (ii) receivers; 
(6) Register of members and debenture-holders; shares and 
debentures held by nominees; (7) Financial relations between 
companies (including subsidiary companies) and directors and 
former directors: (a) share dealings ; (b) remuneration and other 
emoluments or advantages ; (¢c) voting on matters in which they 
are interested : (8) Accounts: (a) form and contents of balance 
sheets and profit and loss accounts ; (6) circulation and inspection ; 
(9) Appointment and functions of auditors; (10) Relations of 
holding and subsidiary companies: (a) definition of subsidiary 
company ; (b) disclosure of information as to subsidiary com- 
panies ; (c) consolidated accounts ; (11) Shareholders’ control : 
(a) meetings and voting: (b) rights and protection of classes and 
minorities ; (12) Liability of companies for acts of their officers 
with particular reference to certification of transfers; (13) 
Reconstruction and amalgamation ; (14) Winding-up : (a) declara- 
tion of solvency; (b) fraudulent preference; (c) avoidance of 
debentures; (15) Investigation of affairs of companies ; (16) 
Miscellaneous. The Council announce that they are inviting the 
views of the Provincial Law Societies and the City of London 
Solicitors Company and accordingly will be grateful if members 
will either send their comments to the secretary or to the secretary 
of their local Law Society. 


Reinstatement of Workers. 

THOSE who follow the reported decisions on the Essential 
Work (General Previsions) Order will recall the case of Hodge 
v. Ultra Electric, Lid., 87 Sou. J. 132 ; [1943] W.N. 110, in which 
it was held that reinstatement in an employment meant putting 
back a dismissed person, so far as is humanly possible, into the 
position he occupied when dismissed, and that an employer 
who was unable to provide work but nevertheless paid the 
reinstated employee his wages, had not committed an offence 
against the provisions of the order. The General Council of the 
Trade Union Congress has prepared a report for its meeting at 
Southport in which it states that the Ministry of Labour and 
National Service has decided that in such cases the national 
service officer must first endeavour to secure evidence that 
physical reinstatement is in fact possible. In the event of his 
failure to secure such evidence for submission to the courts 
he should assume that the employer has more workers on_ his 
pay roll than the number for which he can provide work, and he 
should therefore proceed to withdraw labour until such time as 
the employer can find work for all those to whom he is paying 
wages, including the person whose reinstatement has been 
ordered. This decision by the Ministry is an obvious and much 
needed relief for the anomalous and uneconomic situation which 
has arisen as a result of Hodge v. Ultra Electric, Ltd., supre, 
but it will be more satisfactory for all concerned when the necessary 
amendment of the law is embodied in the order. 


Beveridge Plan and the L.C.C. 

THE General Purposes Committee of the London County 
Council recommended to the Council on 27th July that the 
Beveridge Report should be welcomed as a basis for bringing a 
plan of social security into operation. After a detailed study of 
the report, the committee concluded that if the functions of 
local authorities in respect of public assistance, other than 
treatment and services of an institutional character, are trans- 
ferred to a national authority, it would facilitate the eventual 
transfer to the new national authority if the present Assistance 
Board took over the functions of local authorities in respect of 
cash relief as soon as possible. If the Poor Law Code should be 
abolished, it is recommended that local authorities should 
continue to have statutory powers to assume the rights and 
powers of parents in respect of children deserted or orphaned 
who were maintained by them, or of children whose parents have 
been found to be unfit to have control of them. It is further 
recommended that, where a family is left without resources 
through failure to comply with the conditions for obtaining 
benefit or assistance, the responsibility for penal action should 
not remain with, or be transferred to, local authorities. Another 
proposal is that there should be a survey of mental hospital 
services on the same lines as the survey of other hospital services 
now being undertaken by the Minister of Health. There would 
be an opportunity of overhauling the Lunacy and Mental 
Treatment Acts, 1890-1930, if the present Poor Law were repealed. 
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The Coal Act, 1943. 


THE Coal Act, 1943 (6 & 7 Geo. 6, c. 38), has for its main purpose 
the amendment of certain sections of the Coal Act, 1938. It 
contains eighteen sections and three somewhat elaborate schedules. 
Two of the schedules, namely, the first and third, are of no more 
than transitory importance. The Act is in two parts. Part I 
is headed : ‘* Amendments of Part I of the Coal Act, 1938,” but 
there are two sections and two subsections which, though 
consequent upon the Coal Act, 1938, are not associated with any 
particular sections of it. These are ss. 2, 5, 7 (3) and 12 (2). 
It is proposed to consider these first. 

Section 2 provides, in effect, that the unification of ownership 
in the Coal Commission shall not affect any liability for the 
payment of rents for underground wayleaves. Where, therefore, 
a lessee under a coal-mining lease granted before the vesting date 
(Ist July, 1942) had a free wayleave through all other coal of his 
lessor, his right is not extended through all the coal of the now 
universal lessor, namely, the Coal Commission, but the lessee 
continues to be liable for the wayleave rents which would have 
been payable if there had been no unification. 

By s. 5, where the Coal Commission grant a single coal-mining 
lease in substitution for a number of existing leases, whether or 
not the former comprises other coal as well, or does not comprise 
all the coal demised by the existing leases, the stamp duty on 
that lease is to be reduced by such amount as appears to the 
Commissioners of Inland Revenue to be just, having regard to 
the duty paid on the existing leases, the length of the terms 
unexpired and the rights of the working lessee thereunder. The 
stamp duty has to be adjudicated. 

Section 7 (3) removes the inconsistency between s. 13 (2) of 
the Mining Industry Act, 1926, and s. 22 of the Coal Act, 1938, by 
providing that applications to the Railway and Canal Commission 
under the former Act for the grant of a right to work coal freed 
from restrictions or conditions contained in a mining lease or 
otherwise binding on the person entitled to work it, or to work 
coal on other terms and conditions, shall be restricted to cases 
where either the Coal Commission are themselves the applicants, 
or they have given notice that they have no power to grant the 
right, or any of the rights, for which the application is made. 

Section 12 (2) provides for the dissolution of the Central 
Valuation Board and the Regional Valuation Boards constituted 
by the Coal Act, 1938, when they have no further duties to 
discharge. Thereupon their records and other documents are 
to be transferred to the Coal Commission. 

The following sections of Pt. I of the 1943 Act do, in fact, 
amend or affect certain specific provisions of the Coal Act, 1988 : 

Section 1 merely extends retained interests to include interests 
of lessees, a substantial part of whose business is that of getting 
and carrying away minerals other than coal, and thus enlarges 
the provisions of s. 5 (2) (b) of the 1938 Act, where retained 
interests are limited to the leasehold interests of persons carrying 
on the business of coal mining. By s. 44 (2) of that Act a person 
was not to be deemed to be carrying on the business of coal 
mining unless a substantial part of his business consisted of 
working, getting and carrying away coal. 

Reference has already been made to s. 2. 

Section 3 rectifies a slip in s. 11 (3) of the 1938 Act, by giving 
power to an arbitrator, in addition to the court, to determine 
whether a reference to arbitration was due to unreasonableness. 

Section 4 is one of the more important amending provisions 
of the Act. It amends s. 13 of the 1938 Act, which entitled any 
colliery freeholder carrying on the business of coal mining 
immediately before the vesting date (Ist July, 1942) to be 
granted a lease, on customary terms, of the coal then belonging to 
him, subject to certain provisions, one of which was that he 
should apply for the lease before the vesting date. If the colliery 
freeholder had acquired his property before the 10th November, 
1937 (the date of the second reading of the Act in the House of 
Commons) the lease was to be granted on terms which placed 
him, financially, in no better or worse position than when he was 
a freeholder. This latter provision was found to be unworkable. 
The only way of carrying out its intention was for the colliery 
freeholder to refund the compensation payable under the 1938 Act 
and to be granted a lease at a peppercorn rent, with a provision 
that the lessee should continue to carry the liabilities, such as 
mineral rights duty and royalties welfare levy, which ordinarily 
attach to the freeholder. This is what s. 4 (1) of the new Act 
does, and it now makes no differentiation between the case where 
the colliery freeholder purchased his property before or after the 
date of the second reading of the Coal Act, 1938. <A colliery 
freeholder is given an opportunity of withdrawing his application 
for what is called a freeholder’s lease, and this withdrawal may 
be made at any time before the expiration of one month from the 
date on which the certificate of value of the coal to be comprised 
in the lease becomes conclusive under para. 17 of the Third 
Schedule to the 1938 Act. 

Schedule I to the 1943 Act sets out the provisions applicable 
in the case of such a withdrawal. Part I of that schedule deals 
with the position of mortgagees who may already have elected, 
under the 1938 Act. to take a charge on the lessees’ interest under 
the lease, in lieu of being paid the compensation. As they will 








no longer be able to take such a charge where the former colliery 
freeholder now decides not to take a freeholder’s lease, provision 
is made for giving such a mortgagee notice of the withdrawal, 
and for any election which the mortgagee may have already made 
to take a charge in lieu of compensation as being of no effect. 
Part I] of the First Schedule deals with the position of former 
colliery freeholders who have been granted a licence by the Coal 
Commission to work coal pending the grant of a lease. It provides 
that, where the colliery freeholder withdraws his application for 
a freeholder’s lease, the licence so granted is to expire six months 
after the date of notice of withdrawal. It further provides for 
the ascertainment of the rent payable under the licence in such 
a case, and incorporates, in the licence, provisions for the exercise 
of proper care of the property and delivery up to the Commission. 

Section 5 has been dealt with above. 

Section 6 provides that, on a conveyance by the Coal Com- 
mission of coal for purposes other than coal mining, or of small 
value, which the Commission are permitted to alienate under 
s. 17 (3) of the 1988 Act, stamp duty shall be chargeable only on 
the amount (if any) by which the value of the interest in the coal 
so alienated exceeds the value of the interest which the alienee 
would have had but for the passing of the 1938 Act. It is for the 
Comission to certify what that interest would have been. Where, 
therefore, the alienee gets back only what he parted with under 
the 1988 Act, no stamp duty will be payable on the conveyance, 
but where he gets the property free from any lease, mortgage or 
other interest to which his former interest was subject, then 
stamp duty will be payable only on the value of that interest 
from which his property has become freed. The stamp duty on 
such conveyances has to be adjudicated. 

Section 7 is of some importance, as it further amends the 
Working Facilities legislation of 1923 and 1926 which empowered 
the Railway and Canal Commission, in the national interest, to 
grant rights to work coal and certain ancillary rights where the 
persons with power to grant the rights were numerous, had 
conflicting interests, could not be found, were under disability, 
unreasonably refused to grant the rights, or demanded unreason- 
able terms. Section 22 (1) of the 1938 Act restricted the power 
of the Railway and Canal Commission to grant rights to search 
for or work coal to the granting of a right required by reason of 
the subsistence of a retained copyhold interest. This restricted 
power is now extended by s. 7 (1) of the new Act to the granting 
of a right required by reason of the subsistence either of a retained 
interest (as to which see ss. 5 and 84 (2) of the 1988 Act) or of any 
interest arising under a freeholder’s lease, i.e., a lease to a former 
colliery freeholder granted by virtue of s. 13 of the 1938 Act, 
as amended by s. 4 of the 1943 Act. Any application for such a 
right has to be approved by the Coal Commission. By s. 7 (2), 
these provisions take effect in substitution for those in proviso («) 
of s. 22 (1), relating to retained copyhold interests which are a 
species of retained interests. The effect of s. 7 (8) has already 
been referred to above. 

Section 8 extends the borrowing powers of the Coal Commission 
contained in s. 27 of the 1988 Act. This extension enables the 
Commission to borrow, temporarily, on the security of the reserve 
fund established by s. 24 of the 1988 Act and up to one-half its 
value for the same purposes as those for which the reserve fund 
itself was established. 

Section 9 merely makes clear that the power, to extend time 
limits under s. 38 of the 1988 Act is exercisable notwithstanding 
that the time limit has itself expired. 

Section 10 enables a retiring member of the Commission to be 
reappointed for less than the five years specified in para. 3 of 
the First Schedule to the 1938 Act. 

Section 11 is another of the more important sections of the Act. 
This section, with its Second Schedule, deals with the case where 
a coal-mining lease provides that the lessee shall give the lessor 
notice when he is approaching coal underlying surface areas 
intended to be protected from subsidence, so as to enable the 
lessor to decide whether to prohibit or authorise the working 
of the coal supporting such surface. Where the fee simple in the 
coal and in the land supported thereby was, on the valuation date 
(Ist January, 1939) vested in the same person and the power of 
consenting to, or prohibiting, the working of coal contained in a 
lease then subsisting was vested in some person other than the 
estate owner in respect of the fee simple of the coal, or would have 
become so vested on a severance of the fee simple in the coal and 
the land, the Commission now have the right to withdraw support 
from what is called the protected land (i.e., the land, buildings or 
works protected by the notice of approach provision) in terms 
similar to those contained in para. 6 (1) of the Second Schedule 
to the 1988 Act, namely, subject to the obligation to compensate 
for, or make good, damage (para. | (1) of Second Schedule to 
1943 Act). The Commission also now have a right to withdraw 
support from land other than protected land such as they would 
have had in relation to that land under para. 5 of that schedule 
if there had been no notice of approach provision in the lease 
(ibid., para. 1 (2)). Where consent to work is granted by the 
Commission, any liability to pay conrpensation for, or make good, 
damage which the lessee fails to discharge may be enforced 
against the Commission in the same way as if the right to withdraw 
support which vests in the Commission had been granted to the 
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lessee by the Commission (cf., ibid., para. 1 (3), and Second 
Schedule of 1938 Act, para. 7 (1)). The Commission alone have 
the right to consent to or prohibit or restrict the working of such 
coal, subject to the obligation to pay compensation for, or make 
good, damage arising from the withdrawal of support, unless the 
coal was worked without their knowledge or consent, or unless 
any person had, before the commencement of the Act, become 
entitled to work the coal free from restrictions otherwise than 
pursuant to the sole consent of the Commission (dbid., para. 2). 
These and the other provisions of s. 11 and the Second Schedule 
place the Commission in a somewhat similar position to that which 
would have arisen if the coal under the protected land had been 
excluded from the demise. For example, para. 5 of the schedule 
is in terms similar mutatis mutandis to paras. 6 (4) and (5) of the 
Second Schedule to the 1938 Act, and provides that on an 
application to the Railway and Canal Commission, under s. 8 of 
the Mines (Working Facilities and Support) Act, 1923, for the 


imposition of a right of support justified by circumstances due | 


to a right to withdraw support now vested in the Commission, 
the applicant shall not be required to pay compensation therefor, 
and that restrictions may be imposed under that section for the 
benefit of any railway or canal company, local authority or other 
statutory body, which, but for this provision, they would have 
been unable to obtain owing to the limitations contained in s. 13 
of that Act. The provisions of the Second Schedule, however, do 
not include those contained in para. 6 (2) and (38) of the Second 
Schedule to the 1938 Act, as to advertising that the right is to be 
exercised or granted, giving subsequent notice in relation to the 
construction of buildings or works on the land the consequential 
provisions in relation thereto. 

Section 12 (1) makes a slight amendment in the eligibility for 
membership of Regional Valuation Boards, by rendering it no 
longer necessary that a member of the Board must be a person 
engaged ‘‘ in the region ’’ in the management of mineral estates. 
This is done by providing that para. 4 (1) (b) of the Third Schedule 


to the 1938 Act is to have effect as if the above-quoted words | AAC : , . ‘ 
| Act, the provisions of s. 45 of the 1938 Act (relating to the applica- 


were omitted. The effect of s. 12 (2) has already been considered 
above. Section 12 (3) introduces amendments to the provisions 
of para. 12 of the Third Schedule to the 1938 Act, which relate 
to reviews by referees of valuations by Regional Valuation Boards. 
These amendments are set out in the Third Schedule to the new 
Act. By para. 1 of this schedule, the selection of a referee is wo be 
deemed always to have been exercisable solely by the Minister of 
Fuel and Power. Paragraph 2 enables the Minister to select 
another referee in place of one who dies or is incapable of acting. 
Paragraph 3 limits evidence to not more than one expert witness, 
unless the referee otherwise directs. Paragraph 4 enables the 
referee to allow different witnesses to be heard on behalf of 
different persons. 
directed by the court, must, state a special case on a point of 
law. Paragraph 6 provides for the payment by the Commission 
of the Regional Valuation Board’s review costs which the Com- 
mission are already liable to reimburse by para. 5 (2) of the 
Third Schedule to the 1938 Act, and, in addition, any costs 
ordered to be paid by them in connection with proceed- 
ings on a special case under the preceding paragraph. 
2aragraph 7 clarifies the position regarding the payment of costs 
of frivolous or unjustified claims for review. Paragraph 8 
provides that claims which are not supported by due delivery 
of requisite particulars are to be deemed to have been abandoned, 
and, unless the referee otherwise directs, provides for these to 
be treated, for the purposes of the preceding paragraph, as 
frivolous claims. Paragraph 9 gives the Commission a right of 
audience before a referee on any question as to costs under the 
two preceding paragraphs. Paragraph 10 enables the Com- 
mission to deduct the Regional Valuation Board’s or the 
Commission’s review costs, where payable by a person claiming 
a review of a holding, from any sums payable to that person 
under the 1938 Act in respect of that holding. Where not 
recovered by such a deduction, the amount is recoverable as a 
civil debt. Provision is made for the authentication of the 
document containing the referee’s decision, and for the taxation 
of costs. Paragraph 11 provides for the description of a Regional 
Valuation Board by its official name in any proceedings under 
the schedule, and preserves the power of the Minister of Fuel 
and Power to dissolve a Regional Valuation Board under s. 12 (2) 
of the 1943 Act, notwithstanding any outstanding right or 
liability of the Board for costs under the schedule, the Minister 
taking the place and acting in the name of the Board in connection 
with such right or liability and any proceedings for taxation or 
recovery of costs. 

Section 13 provides for the extension of the Commission’s 
liability for costs of payment and disposal of compensation under 
para. 22 of the Third Schedule to the 1938 Act to those incurred 
by any person, whether or not he is a person having an acquired 
interest in a holding or is a successor in title of such a person. 

The remaining sections of the Act are contained in Pt. II, 
which is headed: “‘ Miscellaneous and General.”’ 

Section 14 merely extends to s. 52 in Pt. IV of the 1938 Act, 
which section relates to the inspection and copies of plans, 
certain definitions in s. 44 of the 1938 Act which previously 
only applied to Pt. I of that Act. 


By paragraph 5, the referee may, and, if so 





Section 15 (1) limits the requirements of s. 57 (a) of the 1938 
Act, regarding transmission of certified valuations of Regional 
Valuation Boards to the Minister of Fuel and Power, to such 
particulars as the Minister requires. Section 15 (2) defines the 
date, namely the 3lst March, up to which the Commission’s 
annual report is to be made in and after the year 1944, pursuant 
to s. 57 (b) of the 1938 Act. 

Section 16 provides for the dissolution of the Coal Mines 
National Industrial Board, and consequently repeals certain 
provisions of the Coal Mines Act, 1930. 

Section 17 relates to interpretation, ‘“‘ the Minister ’’ being 
defined as the Minister of Fuel and Power. In this connection 
it is to be observed that, as the functions of the Board of Trade 
under the 1938 Act were by the Ministers of the Crown (Minister 
of Fuel and Power) Order, 1942 (S.R. & O., 1942, No. 1132), 
transferred to the Minister of Fuel and Power, that Minister 


” 


| is, throughout this Act, substituted for the Board of Trade. 


| apply. 











By s. 18, Pt. I of this Act is to be construed as one with Pt. I 
of the 1938 Act, whereby the definitions in s. 44 of that Act 
This Act, together with the Act of 1988 and the Coal 
(Concurrent Leases) Act, 1942, are cited as the Coal Acts, 1938 
to 1943. 

The Act came into force on the 5th August, 1943, but certain 
of its sections, namely, 1 7, 9 and 13, and para. 2 of the Second 
Schedule, are to be deemed to have effect from the commencement 
of the Coal Act, 1938, while s. 2 has effect as from the vesting 
date. There are certain provisions in s. 4 regarding liability 
for Mineral Rights Duty, Royalties Welfare Levy and other 
statutory obligations, which have effect as from the commence- 
ment of the term granted by a freeholder’s lease and for any 
earlier period during which the coal is being worked under a 
licence granted by the Commission. 

This Act applies to Scotland subject, as regards Pt. I of the First 
Schedule, to the provisions of para. 4, and as regards the Third 
Schedule, to the provisions of para. 12; but, as by s. 18 (2), 
Pt. I of this Act is to be construed as one with Pt. I of the 1938 


tion of Pt. I of that Act to Scotland) have to be taken into account 
in construing Pt. I of the 1943 Act in relation to Scotland. 








A Conveyancer’s Diary. 
“The Widow's £1,000.” 


I RECENTLY had to consider a case in which difficulty had arisen 
over the so-called ‘** widow’s £1,000,’ that is, the sum which a 
widow or widower takes in priority to other claimants on an 
intestacy. A died in 1926 childless, but leaving a widow W. 
His statutory next of kin were a brother and sister, B and 8. 
W and B took out letters of administration and duly wound up 
the estate. There was no evidence whether they had addressed 
their minds to the widow’s £1,000, but they were evidently 
advised that W took a life interest in residue. In fact, for the 
whole of the rest of her life, W took the whole income of the 
estate, but nothing else. In 1942 W died, and her personal 
representative then demanded £1,000 and interest at 5 per cent. 
from the date of A’s death. Leaving aside for the moment the 
question whether they were entitled to anything at all, the ground 
on which they supported their claim to the 5 per cent. interest, 
in spite of their testatrix having already had the whole income 
during her widowhood, was that in Re Saunders [1929] 1 Ch. 674, 
Eve, J., had decided that the 5 per cent. was a charge on capital. 

It will be convenient to deal first with this part of the case, on 
the assumption that the £1,000 was still payable. By s. 46 (1) of 
the Administration of Estates Act, 1925, it is provided: ‘ The 
residuary estate of an intestate shall be distributed in the manner 
or be held on the trusts mentioned in this section, namely :— 
(i) if the intestate leaves a husband or wife (with or without issue) 
the surviving husband or wife shall take the personal chattels 
absolutely, and in addition the residuary estate of the intestate 
(other than the personal chattels) shall stand charged with the 
payment of a net sum of one thousand pounds, free of death duties 
and costs, to the surviving husband or wife with interest thereon 
from the date of the death at the rate of five pounds per centum 
per annum until paid or appropriated, and, subject to providing 
for that sum and the interest thereon, the residuary estate (other 
than the personal chattels) shall be held—(a) if the intestate 
leaves no issue, upon trust for the surviving husband or wife 
during his or her life.’ Now, it is perfectly true that in Re 
Saunders, Eve, J., did hold that the 5 per cent. was a charge on 
corpus. But he did not do so in such a way as to justify a claim 
that the widow is entitled to draw the entire income for life and 
then, years later, to demand a further £50 a year out of corpus. 
The operative words of the judgment are: ‘ I think the answer 
is obvious: the £1,000 with the interest thereon is charged upon 
the residuary estate other than the personal chattels, and it is 
only ‘ subject to providing for that sum and the interest thereon ’ 
that there can be any surplus available for investment as an 
income producing fund. In my opinion, therefore, the £1,000 
and the interest must be paid out of the corpus of the residuary 
estate. Were it otherwise the surviving spouse would be paying 
the whole . . . of the interest.” 
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The effect thus is that’ the income to which the surviving 
spouse is entitled is not the whole income of the residuary estate. 
but the whole of the income on what is left of the residuary estate 
after defraying the £1,000 and interest. If the £1,000 is paid off 
one year after the death, the total to be deducted would be £1,050 : 
if after two years £1,100, and so on. If it is open to a widow in 
the circumstances set out above to claim her £1,000 and interest, 
she can clearly only do so on making a refund to the estate of the 
amount of income received in excess of the amount actually due 
on the principle stated by Eve, J. Though there does not seem 
to be anything in the Act to say so, I think it would be safe to 
calculate the deductible sums with rests once a year. What the 
net effect would be would depend on the rate of interest being 
earned by the estate. 

But it is a rather serious matter for the persons entitled in 
remainder if the widow is to be able to increase the amount of 
the money to which she is entitled out of the capital of the estate 
merely by delaying to collect it. The widow herself is almost 
certainly one of the administrators, and may well through the 
death of a colleague become the only one, so that the payment 
or non-payment of the £1,000 is wholly or mainly in her own 
hands. Can she, or her personal representative, claim it, say, 
twenty years after it becomes payable, by which time it will have 
doubled itself ? Of course, in theory, such a position ought not to 
arise, and, if it does, any person interested in the estate could 
compel the administrators to pay the widow off. In practice, 
of course, no one will take much interest so long as the widow is 
alive, since she will be the person entitled to the whole income of 
the estate. It is, therefore, not particularly surprising that the 
position mentioned above should have actually arisen. 

A claim, twenty years after, to the £1,000 appears to me, 
however, to be statute-barred. It is none too clear which section 
of the Limitation Act, 1939, is involved, but one of the following 
must be: either the period is twelve years as for an interest in 
the personal estate of an intestate, under s. 20; or the claim is 
one for a principal sum of money charged on property, in which 
case also the period is one of twelve years, under s. 18 (1); or the 
claim is for a sum of money recoverable by virtue of an enactment 
for which, under s. 2 (1) (d), the period is now only six years. 
Thus, if the period of delay exceeds twelve years, the claim to the 
£1,000 is certainly barred, while if it exceeds six years but is under 
twelve, the claim is probably barred. If the principal is barred, 
all arrears of interest suffer the same fate (see Cheang Thye Phin v. 
Lam Kin Sang |1929] A.C. 670, and Elder v. Northcroft [1930] 
2 Ch, 422). If the principal is not barred, but more than six 
years have elapsed from the intestate’s death, the arrears of 
interest more than six years old are barred by s. 18 (5) or s. 20, 
as the case may be. : 

For these reasons it is reasonably clear that a widow (or widower) 
cannot succeed in allowing her (or his) £1,000 to remain unpaid 
for an indefinite period attracting all the time 5 per cent. interest 
charged in corpus. There is a further consideration, quite apart 
from any question of limitation. If the widow were to waive her 
claim to the £1,000 the consequence would be that she would 
become entitled to the whole income of the residuary estate ; 
she would normally be entitled to the income of the whole 
residuary estate less £1,000 and interest, and the £1,000 and 
interest would have been waived. If, then, one finds » case where 
the widow does not lift a finger to collect her £1,000 during the 
whole period by which she outlives her husband, but on the 
contrary does collect precisely that to which she would have been 
entitled if she had waived the £1,000 and interest, viz., the whole 
income of residue, then her personal representatives, who come 
claiming the £1,000, have got to rebut a strong prima facie 
inference that the £1,000 has in fact been waived. It might not 
always be easy to do that. The result is that on one or more 
grounds the personal representatives of the widow will be 
defeated. 





Correspondence. 


[The views expressed by our correspondents are not necessarily those of 
Tue Souicitors’ JOURNAL. | 
Law Reform (Frustrated Contracts) Bill, 1943. 

Sir.—With reference to the article on the ‘‘ Law Reform 
(Frustrated Contracts) Bill, 1943,’’ published in your issue of the 
10th July last, at p. 241, I think it might be of interest to your 
readers to take note of the manner in which the Austrian General 
Civil Code is dealing with the problem of frustration. Section 1447 
of this code which has been in force since Ist January, 1812, runs 
as follows :— 

“The incidental loss of a chattel rescinds any obligation, 
even that to compensate its value. This principle is applicable 
also if performance of an obligation has been frustrated by 
another incident. The debtor, however, has, in any case, to 
restore what he has received as consideration, like a bona fide 
possessor, and in such a manner that he does not benefit by the 
other’s loss.” PAUL ABEL 

London, W.1. (Chairman of the Study Group 
30th August. of Austrian Lawyers). 








Landlord and Tenant Notebook. 


*“ Rendered Fit.” 


THE above expression occurs in ss. 10 and IL of the Landlord 
and Tenant (War Damage) Act, 1939, being used to describe the 
nature of the covenant imported into a lease of war-damaged 
premises when a notice of retention or a notice to avoid disclaimer, 
as the case may be, has been given. In the one case the tenant, 
in the other the landlord, impliedly covenants that the land 
shall be rendered fit as soon as is reasonably practicable. The 
Landlord and Tenant (War Damage) Amendment Act, 1941, 
has done much to qualify the obligation since the principal Act 
was passed, but at the moment I want to consider the position 
apart from what has been added by ss. 5 and 6 of the later 
statute. 

I think that the occasions mentioned are the only ones on 
which the principal Act uses the expression ‘ fit ’’ ; and one would 
expect to find some guidance on the extent of so important an 
obligation in the interpretation section. So one does, but the 
result reminds one rather of a certain character in one of the books 
comprising the late John Galsworthy’s ‘‘ Forsyte Saga.’ who 
attached much importance to and talked much about ‘‘ keeping 
fit,’ but was nonplussed when someone else inquired “ fit for 
what ?”’ Had the Landlord and Tenant (War Damage) Act, 
1939, been passed at the time, the author might have sought 
inspiration in s. 24, by which the expression ‘fit’? shall be 
construed according to the meaning given to the expression 
“unfit,” and thus have made his character at least fit for 
Parliamentary draftsmanship. 

The definition of ‘ unfit’ is a lengthy one: ‘ (a) in relation to 
buildings or works, or to land of which three-quarters or more 
of the value is attributable to buildings or works [** land,’ by 
an earlier provision of the section, includes any buildings or works 
situated on, over or under land], unfit for the purpose for which 
those buildings or works were used or adapted for use immediately 
before the occurrence of the war damage in question, having 
regard to the class of tenant likely to occupy similar buildings or 
works which are not unfit for that purpose, to the standard of 
accommodation available at the material time, and to all other 
circumstances ; and (b) in relation to other land, unfit: for any 
purpose for which the tenant can be reasonably expected to use 
the land, having regard to the terms of the lease under which 
it is held.” 

When attempting to construe the word * fit” in the expression 
“ rendered fit”? according to the above definition of ‘ unfit.” one 
is apt to conclude that the definition in question is primarily 
concerned with providing a criterion for disclaimer, and does not 
appear to afford much guidance to a covenantor under the implied 
covenants when he comes to consider what is expected of him. 
One criticism which might be made is that when a building has 
been temporarily adapted for some purpose (e.g., a garage con- 
verted into a munition workshop) and been destroyed by enemy 
action, it might not suit either party to erect a replica of what 
was so destroyed if ‘‘ as soon as practicable ’’ means, owing to the 
shortage of materials, some time after the war. 

But second thoughts—including the thought that under the 
original Act ground leases were excluded from most of the relevant 
provisions—show that this criticism may be unjustifiable. The 
covenants to render fit were, after all, designed to operate in cases 
in which they were most likely to operate, i.e., cases in which the 
damage done was comparatively slight. That damage which 
could be quickly and cheaply put right could render demised 
premises ‘‘ unfit’? was demonstrated by the decision in Boudou 
v. Thornton-Smith [1941] 1 K.B. 561 (C.A.). The Court of Appeal 
in that case allowed an appeal against a determination tHat a 
disclaimer was ‘ of no effect’? on the ground that the tenant 
could do the necessary repairs at a moderate expense. Pertinent 
to the present question are two passages from the judgment of 
Goddard, L.J.: ‘‘ The scheme of the Act clearly is that, if the 
tenant serves a notice saying that the premises are unfit, the 
landlord has the option either of accepting that notice (in which 
‘ase the lease will come to an end) or of serving his notice to 
avoid disclaimer, in which case he will have to do their repairs. 
In tryth, the business side of this question is : ‘ Who is liable to 
do the repairs necessary to make those premises fit for the purpose 
for which they were let ? ’—and the answer to that is: * the 
landlord.’ ’’ Later, the learned lord justice observed : ‘* I do not 
think that s. 11 imposes on the landlord a higher obligation than 
to make the premises reasonably fit for the purpose of carrying 
on the business . . . It does not follow that every scar or every 
scratch . . . has to be repaired: the premises have to be placed 
in such a condition that business can reasonably be carried on 
there.”’ 

Applying the definition, in the light of the above observations, 
to a case of more serious damage to or complete destruction of 
demised buildings, I think the most significant of the conclusions 
one reaches is that the implied covenants do not impose any 
obligations to ‘“ reinstate.” ‘‘ Reinstate”’ is a word much 
favoured by surveyors engaged in preparing schedules of dilapida- 
tions (the ‘*‘ business side ”’ of the matter then being ** how much 
is to be paid for not reinstating ’’), but, except for the Building 
Act. 17738, s. 83 and the Landlord and Tenant (War Damage) 
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(Amendment) Act, 1941, statutes affecting landlord and tenant 
do not (I think) use the term. The former is the enactment 
which confers the well-known right against fire insurance com- 
panies and speaks of requesting them ‘to cause the insurance 
money to be laid out and expended, as far as the same will go, 
towards rebuilding, reinstating or repairing such house,” ete. 
However, the point I wish to make is that, as far as the 1939 
Act is concerned, considerable latitude is allowed to a tenant who 
retains or landlord who avoids disclaimer and thereby undertakes 
that the land shall be ‘“ rendered fit,’’ especially where buildings 
are concerned. The implied covenant might be satisfied by 
erecting some structure with different materials (e.g., a brick-built 
house might be replaced by a chalk cob house of the type recently 
discussed in The Times), with a building of a different lay-out, 
and, perhaps, smaller, or, if the covenantor likes, larger (which, in 
the case of a tenant would, according to ‘‘ Coke upon Littleton,” 
otherwise be waste (lib. I, s. 67: “ If the house... be prostrated 
by enemies ... hee must not make the house larger than it 
was ”’)). It is noticeable that only cl. (b) of the definition of 
“unfit ” mentions the terms of the lease. 

But for practical purposes, this latitude has been restricted 
by the 1941 Act, no doubt as a consequence of the passing of the 
War Damage Act earlier in the year, and in connection with the 
extension of the disclaimer provisions to ground leases, and both 
s. 5 (dealing with cases in which the War Damage Commission 
has determined upon a cost of works payment) and s. 6 (value 
payment cases) restrict the effective meaning of ‘* render the land 
fit.’ But not much; for while both sections speak of reinstate- 
ment— in the one case the obligation is converted into an obligation 
to reinstate, in the other the tenant may qualify for receiving 
the whole of the payment by submitting proposals for reinstate- 
ment—a fair amount of latitude is still allowed, the sanctioning 
of alterations and additions in the one case, of alterations, 
additions or omissions or the construction on the land of buildings 
or works of the same character as, and.of a value not substantially 
less than, that of the old buildings or works being expressly 
provided for in the other. From which it would appear that 
it may yet be possible, in a given case, to discharge the covenant 
by substituting a chalk cob house for a brick-built one. 





LEGAL CALENDAR. 

August 30. —-On the 30th August, 1667, Pepys noted : ‘* Captain 
Cocke tells me that there is yet expectation that the Chancellor 
will lose the Seal and assures me that there have been high words 
between the Duke of York and Sir W. Coventry for his being so 
high against the Chancellor.” Pepys’s informant was correct. 
That very day Lord Clarendon was deprived of his office and, 
soon after, was driven into exile. 

August 31.—In July, 1803, Robert: Emmet’s abortive rising in 
Dublin failed with nothing tangible to show except the accidental 
murder of Lord Kilwarden, Chief Justice of the King’s Bench, 
mistaken by the insurgents for a less popular judge. On the 
31st August the commission appointed to try the prisoners taken, 
sat at the Sessions House in Green Street to hear the case against 
Kdward Kearney, the first of the accused. He had been seized 
by the troops during the mélée ; according to the evidence for 
the prosecution he had just thrown down the pike with which he 
was armed and he struggled violently. The defence represented 
him as a humble innocent man going home from his work as a 
dealer in skins, when he was trapped in the middle of the fight. 
The night was very dark and the only light came from the flash 
of the muskets, so that identification in such confusion was 
extremely doubtful. Nevertheless, Kearney was convicted and 
hanged next day. 

September 1.—On the Ist September, 1803, two more of the 
prisoners were tried. Thomas Roche, who had been caught with 
a pike actually in his hand, was convicted and condemned to 
death, though his defence was that the rebels had forced it on 
him. Owen Kirwan, a second-hand clothes dealer, was alleged 
to be one of the ringleaders. A man who lived opposite to him 
swore that on the night of the rising he had been standing at his 
shop door, that on seeing a rocket fired he cried: ‘‘ There is the 
rocket, my boys!” fetched a pike from indoors, exclaimed : 
‘Turn out, the town is our own to-night,’’ and went off down 
the street with a party of rebels. Despite an able defence by the 
great Curran, he was convicted and sentenced to death. 

September 2.—On the 2nd September, 1803, James Byrne was 
tried. He, too, had been taken prisoner during the fight. 
According to the evidence for the prosecution, he had dropped his 
pike when challenged by the military and on being seized had 
struggled violently and made a great noise. Like Kearney, he 
claimed to be an innocent passer-by, denied that he had carried 
a pike at all and said that it was natural for him to struggle, 
since in the dark he did not know whether he was in the hands 
of the soldiers or the insurgents. He was convicted, condemned 
to death, and, like the others, executed. So the trials went on 
for another month, and of fifteen more prisoners tried only one 
was acquitted. 








September 3.—In 1529 Sir Thomas More suffered severe loss 
from a fire caused by the negligence of the servant of a neighbour 
at Chelsea. There survives the letter dated the 3rd September 
which he wrote from Woodstock to his wife on this occasion : 
‘* Whereas I am enfourmed by my son Heron of the loss of our 
barnes, and our neighbours’ also, with all the corn that was 
therein, albeit (saving God’s pleasure) it is gret pitie of so much 
good corn Jost, yet sith it hath liked hym to send us such a 
chance, we must not only be content, but also be glad of his 
visitation. He hath sent us all that we have lost: and sith he 
hath by such a chance taken it away againe, his pleasure be 
fulfilled. Let us never grudge thereat, but take it in good 
worth, and hartely thank him, as well for adversitie, as for 
prosperitie ... For his wisedom better seeth what is good for 
us than we do ourselves. Therefore I pray you be of good cheere, 
and take all the howsold with you to church, and there thank God 
both for that he hath given us, and for that he hath left us... 
I praye you to make good ensearche what my poor neighbours 
have loste, and bidde them take no thought therefore, and if I 
shold not leave myself a spone, there shall no poore neighbour 
of mine bere no losse by any chance happened in my house.”’ 

September 4.—The Bow Street magistrate had a curious case 
to consider on the 4th September, 1827. A young man going by 
the name of George Helm was applying for an order to compel 
certain persons to reveal the secret of his birth, of which he 
had hitherto been kept in ignorance. He had been brought 
up as the son of a Mrs. Helm, housekeeper to 2 barrister in the 
Temple, but, not long before, she had revealed to him that. in 
1804 she had Jearnt that a Dr. Bradford, of Hertford Street, 
required a nurse to take charge of a new-born infant for £70 and 
an annual sum as maintenance. On the evening appointed she 
waited at the doctor’s house and heard a carriage drive up. 
A lady very richly dressed but in great distress came in and when 
the baby was handed over said: ‘‘ Pray take care of my dear 
infant for one day or other he will come to a large estate.”’ This 
was the child who passed as the son of Mrs. Helm. By the time 
the proceedings were taken the doctor was dead and his widow at 
first declared that the secret should die with her, but under threat 
of Chancery proceedings she said that the baby had been born 
three or four months after the lady’s marriage and that this 
expedient had been adopted to cover up the scandal. But behind 
this secret was another. The lady was the daughter of an 
eminent London tradesman. Young and beautiful and _ rich, 
she had early been left a widow. The father of the child was 
not her second husband but a man of rank and fortune. About 
a year before the court proceedings the young man on the strength 
of a clue he had obtained had introduced himself to the lady. 
She was dreadfully agitated, fainted away and died within a 
fortnight. 

September 5.— On the 5th September, 1685, Lord Jeffreys wrote 
to Lord Sunderland from the Western Circuit: ‘‘ I this day began 
the tryall of the rebells at Dorchester and have dispatched 9% 
but am at this tyme soe tortured with the stone that I must beg 
your lordship’s intercession with his Majestie for the incoherence 
of what I have adventured to give his Majestie the trouble of.”’ 


To Risk AGAIN. 

The Daily Telegraph lately published some good news from the 
National Buildings Record which has already catalogued 170,000 
photographs of notable buildings, streets and monuments to 
assist the task of reconstruction. As examples of ruins which he 
would like to see restored as they were, Mr. John Summerson, 
deputy director, mentioned parts of the Temple and Chelsea Old 
Church, of which there is a complete record and many salvaged 
monuments. In connection with the Temple, the article par- 
ticularly mentioned the Master’s House. It was in the reign of 
James I that the two Temple Societies engaged themselves to 
‘‘ appoint a convenient mansion and house ”’ near the Church for 
the Master and his successors and to maintain it at their charge 
for ever. The provision thus undertaken must have left something 
to be desired, for in 1664 the then Master, Dr. Richard Ball, built 
himself a house, partly at his own cost. Two years later it was 
destroyed in the Great Fire, but, undismayed, he offered to put 
up another one. In return, it was arranged that the Temples 
should grant a lease of thirty-one years running from his resigna- 
tion or death, and that within three months of the commencement 
of the term he or his representatives should offer to sublet it for 
the whole period to the Treasurers of both Societies at a stated 
rent. With some alterations and additions in 1764-65 this was 
substantially the plain handsome house which, till yesterday, 
stood in its quiet railed garden, with its fine doorway, its six 
windows on the ground floor and seven on the two upper floors. 
its lovely staircases and panelling. It would be good indeed to 
see it again. Chelsea Old Church, too, has a particular interest 
for lawyers, for there it was that Sir Thomas More worshipped 
when he lived in rural Chelsea. The chapel which he added at 
the east end of the south aisle in about 1520 is the only part now 
surviving. The black marble tablet from the tomb in the chancel 
which he intended for his burial and for which he composed the 
epitaph was saved from the ruins. 





Mr. P. W. Butcher, solicitor, of Tooting, left £16,014. He left £25 to the 


R.A.F. Benevolent Fund. 
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Our County Court Letter. 


Title to Bankrupt’s Assets. 

At Newcastle-on-Tyne County Court, in In re Pascoe, an applica- 
tion was made by the trustee-in-bankruptcy for a declaration that 
£1,581, in the hands of the Northumberland County Council, 
was part of the bankrupt’s estate, available for distribution among 
the creditors. The case for the applicant was that in August, 
1942, the bankrupt had been sentenced to seven years’ penal 
servitude, and had been fined £2,100 and ordered to pay £2,500 
towards the costs of the prosecution. The sum of £1,581 had been 
acquired by the bankrupt after a previous bankruptcy in 1920. 
The bankrupt had deposited £2,000 with a friend, to make certain 
payments, and the balance had been handed to the police. The 
respondents’ case was that they had a greater claim to the money 
than the applicant. His Honour Judge Richardson observed 
that the assize judge had ordered the money in dispute to be 
devoted towards the costs of the prosecution. This divested the 
bankrupt of the ownership of the money, which was no longer 
claimed by the trustee in the first bankruptcy. The applicant, 
as the trustee in the second bankruptcy, could have no higher 
title, and the claim therefore failed. Judgment was given for the 
respondents, with costs. 


Alleged Nuisance from Dustbin. 


In Brennan v. Wright, at Edmonton County Court, the claim was 
for an injunction and damages for trespass. The plaintiff was 
a hairdresser who occupied a lock-up shop under a flat of which 
the defendant was tenant. The plaintiff’s case was that the 
defendant had nailed up her back door, and had moved her 
dustbin from the back to the front of her shop. The defendant’s 
case was that he had adopted the above course because the 
plaintiff’s clients left their bicycles on his onion bed and cabbage 
plants at the back of the house. Pieces of women’s hair also 
blew out of the dustbin and were strewn like dead cats over his 
tomatoes. His Honour Judge Alchin granted an injunction, and, 
on the plaintiff’s undertaking to keep her dustbin at all times 
covered, the trial of the issue of damages was adjourned. 


Mare’s Loss of Eye. 


In Lockwood v. Alverley Quarries, Ltd., at Doncaster County 
Court, the claim was for damages for negligence. The plaintiff’s 
case was that, during blasting at Alverley Hall Quarries, the 
defendants took insufficient precautions. Showers of stones fell 
upon adjoining land, and a mare, the property of the plaintiff, 
was hit in one eye, the sight of which was lost. The animal had 
therefore deteriorated in value. Judgment was given for the 
plaintiff for £27 5s. 6d. with costs. 


Decision under the Workmen’s Compensation Acts. 


Date of Increase of Weekly Payments. 


In Richards v. Haldin & Phillips, Ltd., at Pwllheli County Court, 
the application was for a review. While employed as an A.B. 
seaman, on the 28th November, 1939, the applicant was injured, 
and he received compensation until the 28th November, 1941, 
when he obtained light work from other employers. The pre- 
accident earnings were £3 16s. 8d., and in his light work the 
applicant was still earning £3 16s. 9d., although partially incap- 
acitated. An agreement, embodying a declaration of liability, 
was recorded on the 4th March, 1942. An application for increase, 
under the Workmen’s Compensation Act, 1925, s. 11 (3), was filed 
on the 20th April, 1943. This was amended on the 26th May 
by including a claim under s. 6 of the 1943 Act. Section 6 (5) of 
the latter Act repealed s. 11 (3) of the 1925 Act as from the 
4th February, 1943. The application could therefore only be 
regarded as being made under s. 6 of the 1943 Act. Two questions 
therefore arose: (1) What was the amount of increase to which 
the applicant was entitled ? (2) From what date did the increase 
operate ? In a reserved judgment, His Honour Judge Evans, 
K.C., observed that there had been three increases in the pay of 
seamen since the date of the accident, viz., (i) from the 
27th November, 1941, to the Ist May, 1942, to £4 13s. 11d. ; 
(ii) from the Ist May, 1942, to the Ist February, 1943, to £6 6s. 7d. ; 
(iii) from the Ist February, 1943 (continuing) to £6 13s. The 
latter amount was the figure upon which the increase was to be 
ascertained. The date of commencement of the increase was 
agreed as being the 27th November, 1941, but the proviso to 
8. 6 (5) of the 1943 Act laid down that the section should not 
affect the amount of any weekly payment payable in respect 
of any week commencing before the passing of the Act, viz., the 
4th February, 1943. The applicant had not been receiving any 
money, but, in view of the agreement, there was a weekly payment 
for the purposes of the Act. The increased amount was payable 
from the beginning of the first week following the passing of the 
Act, in view of the wording of s. 6 of the 1943 Act. This was 
different from the wording of s. 11 (3) of the 1925 Act, under which 
the revised compensation was only payable as from the date of 
the application for review. award was therefore made of 
£1 8s. 1d. as from the 7th February, 1943, with costs. 





Points in Practice. 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof. All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 29-31, Breams Buildings, E.C.4, and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Post-War Credits. 

Q. I have been consulted by a lady over eighty years of age 
and whose health requires care and attention as to whether 
there is any way by which she can cash her post-war credits. 
Her only income is derived from one-fifth share of the residuary 
estate of her late father, and amounts to about £98 per annum, 
and she gets about £50 rebate of income tax of which £20 or more 
is in the form of post-war credits. If trustees could be authorised 
to advance the amount of these certificates to elderly beneficiaries 
notwithstanding any limitation in their trust instrument as to 
mode of investment this might get over the difficulty, but can you 
or any of your readers suggest a better way of assisting these 
old people, of whom there must be many and who in all probability 
will never survive to cash their certificates as the case stands at 
present ? 

A. There are no means whereby post-war credit certificates 
can be converted into cash. The provisions in the Finance Act, 
1941, are quite rigid on this point and are so designed as to 
prevent post-war credits being a cash or credit instrument until 
the date after the war to be fixed by the Treasury for release of 
the certificates. Executors or trustees can assign post-war credit 
certificates to a residiary legatee, but even in these circumstances 
there is no possibility of converting credits into cash. 

In the Budget debate on 21st April, 1943, Lt.-Col. Marlowe, 
the M.P. for Brighton, made these observations :— 

‘“T want to draw the attention of the Chancellor to another 
aspect of the post-war credits. It is felt by a number of 
elderly people in this country that they may not survive long 
enough to draw their post-war credits. | suggest that my 
right hon. friend should apply some sort of means test in relation 
to those people; and if he finds people who are very hard 
pressed for money, and who have no great faith that they will 
survive to draw post-war credits, he might give special 
consideration to the question of providing relief for them.” 
Later in the debate, Sir Kingsley Wood made the following 

reference to this subject :— 

‘*T would say in reply to my hon. and gallant friend, the 
member for Brighton, that I cannot begin to anticipate the 
payment of these post-war credits. Directly I begin to break 
into that condition I am getting into a very great difficulty. 
Anyone who knows what happened in America in the last war, 
when payments were made through people being allowed to 
anticipate sums of this kind, will know that it is not always of 
benefit and that while you may be meeting one particular case 
of difficulty, you may bring a lot of harm to other people. 
I think it is the wisest thing for me to maintain the present 
position with regard to the payment of post-war credits.” 
In view of this quite recent statement by the Chancellor, 

we are afraid that the answer to our correspondent’s inquiry is 
in the negative, and that there is no possibility of converting 
post-war credits into cash. There is no exception to the rule laid 
down in the Finance Act, 1941. . 


Cleaners and Dyers’ Ticket. 

Q. A firm of cleaners and dyers issues a ‘‘ ticket’? to customers 
who deliver garments to their place of business for cleaning, ete., 
and, among other conditions printed on the ticket is: ‘* Any 
orders not claimed within one month after required date will be 
sold.’”’ Also, on the face of the ticket is printed the words : 
‘** Required date ” and it is apparently the custom of the firm to 
enter here a date approximately two weeks after the date of 
delivery of the garment by the customer. It is assumed that no 
customer could be bound by this condition, and that if, say, the 
customer in good faith and not having noticed the condition on 
the ticket failed to call and collect within the time allowed and 
the garment was accordingly sold, the customer would have a 
good cause for damages against the firm. Is this assumption 
correct, please ? 

A. The firm was bailees for reward, and the clause gives them 
arbitrary powers outside the scope of the usual contract in such 
cases. It is agreed that the customer’s special attention would 
require to be drawn to the clause, before being bound by the 
condition. A cleaner and dyer is in a different position from 
innkeepers and pawnbrokers, who have statutory powers of sale. 


Husband Succeeding on Wife’s Intestacy to Her 
Equitable Interest. 

Q. A and B (husband and wife) purchased some real property 
in 1935. The property was conveyed to them as joint tenants at 
law and upon ihe usual express trust for sale under which the 
proceeds of sale and the net income until sale were to be held 
upon trust for the husband and wife as tenants in common. 
The wife has recently died wholly intestate possessed of estate of 
a value under £1,000, all which, of course, goes to the husband, 
who has taken out a grant of administration of her estate. What 
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(if any) assent ought the husband to complete to vest the property 
in himself as entitled at law and beneficially to the property and 
freed from the trust for sale contained in the conveyance ? Ought 
he not to execute in addition to any assent required some such 
declaration as that set forth in precedent 57 of vol. 6 of the third 
edition of the * Kneyclopwdia of Forms and Precedents *? varied 
to meet the circumstances of the case 2? It should be observed, 
however, that the said precedent 57 envisages a case where the 
personal representatives and the surviving tenant-in-common are 
different persons and not, as in this case, one and the same person. 
I am concerned in another case of a joint purchase after 1926 of 
real property by husband and wife where the wife has recently 
died wholly intestate ; her estate is under £1,000, and the husband 
has taken out a grant of letters of administration of her estate. 
The only difference from the last-mentioned case is that the 
couveyance provides that the proceeds of sale and the net income 
until sale are to be held upon trust for the husband and wife as 
joint tenants, that is to say, the husband and wife were by virtue 
of the conveyance joint tenants of the property at law and in 
equity. What (if anything) should be done to vest the former 
joint property in the husband solely and beneficially freed from 
the trust for sale contained in the conveyance ? 

A. (1) In cases of land held upon trust for sale with right to 
proceeds in equal shares, let husband execute deed (10s. stamp) 
reciting conveyance (of land described in schedule), death of wife 
intestate and letters of administration, witnessing (i) A as personal 
representative of B hereby assents to the vesting in himself of the 
moiety heretofore vested in B of the proceeds of sale when sold 
and of the rents and profits until sale of land described in schedule. 
(ii) A being now sole trustee under the trust for sale contained in 
the recited conveyance and the person solely entitlea to the 
proceeds of sale and the rents and profits until sale hereby declares 
that he will henceforth stand possessed of the beneficial interest 
and legal estate in the land described in schedule freed and 
discharged from the trust for sale affecting the same under the 
recited conveyance. 

(2) ‘In the second case where husband and wife were made joint 
tenants of proceeds of sale and income until sale, it seems clear 
that the third paragraph of s. 36 (2) of L.P.A., 1925, applies, and 
accordingly nothing need be done save that it is advisable for 
husband to make a statutory declaration that there was not in 
the wife’s lifetime any severance of the joint interest in the right 
to the proceeds of sale and income and that accordingly he claims 
the beneficial interest in the entirety by right of succession. If 
preferred, of course, A could execute a deed declaring (i) that 
there had been no severance as above, and (ii) that as the person 
in whom both the legal estate and the beneficial interest was 
solely vested he has elected to hold the property freed and 
discharged from the trust for sale. 


Will—Whether Husband and Wife Competent Witnesses. 

(. I am coming across cases from time to time where the two 
witnesses to a will are husband and wife. | can see no objection 
to this as a wife is a separate person in law, but I should like 
your views. 

A. We know of no legal objection to the practice. From the 
practical point of view, it is not, perhaps, very desirable. If it 
became necessary to trace one of the witnesses in the future the 
chance of tracing one would be improved if the witnesses were 
not connected by marriage with the probability of common 
residence, ete. 








Review. 


Murray and Carter’s Guide to Income Tax Practice. By ROGER 
N. CARTER, M.Com., F.C.A., and HERBERT EDWARDs, M.A. 
1945. Demy 8vo. pp. Ixxv and (with Index) 748. London : 
Gee & Co. (Publishers), Ltd. £2 2s. net. 

The fact that this text-book has reached its fifteenth edition 
in forty-eight years is an indication that it has fulfilled its original 
purpose, viz.. that of ‘ta concise popular digest of the principal 
legal decisions in the courts, for the use of taxpayers and account- 
ants.” Lawyers also have doubtless derived much assistance 
from its lucidly expressed contents, and will continue to do so. 
The issue of the present edition has been delayed by the war, 
but readers have thereby gained the advantage of Appendix V, 
which contains notes of cases decided while the work was in the 
Press. Notes have also been added on the proposals in the 
Budget of April, 1943. As far as possible, ordinary (instead of 
official) English has been used, so as to render it more readable 
as well as more understandable. The book is set in 10 point 
Monotype Old Style No. 2, and is of a handier size than the 
previous edition. There is, however, no reduction in reading 
matter, and the numerous examples of the methods of calculation 
are an admirable feature of the work. Space has been saved by 
summarising the text of sections of the Acts, thus enabling 
new matter to be introduced in regard to points of practice 
arising out of the emergency legislation. 

Mr. Herbert Woodroffe Hill, solicitor, of Handsworth, left £7,798, with 
net personalty £5,499. j 





Notes of Cases. 
HOUSE OF LORDS. 

Tritonia, Ltd. +. Equity and Law Life Assurance Society. 
Viscount Simon, L.C., Lord Atkin, Lord Thankerton, Lord Maemillan 
and Lord Clauson. 5th August, 1943. 

Emergency legislation—Mortgage—A pplications for leave to realise security 

Mortgagor’s inability to pay attributed to the war—Evidence—A ppeal 
by a~company—Company represented by another appellant—Such repre- 
sentation unauthorised by procedure of the House—Courts (Emergency 

Powers) Scotland Act, 1939 (2 & 3 Geo. 6, c. 113), s. 1 (2) (3). 

Appeal from a decision of the Court of Session. 

T, Ltd. was incorporated with a capital of £750, for the purpose of 
exploiting an invention. In 1937 the respondents advanced £10,000 
to T, Ltd., which sum was to be repaid by half-yearly payments ef £1,000 
with interest. B entered into an obligation to repay the loan and interest. 
The loan was secured on certain policies, and was also charged on certain 
heritable premises belonging to a second company, G, Ltd., which company 
did not undertake any personal liability to pay the debt. On the outbreak 
of war four half-yearly payments of capital and interest were in arrear. 
In these proceedings the respondents sought the leave of the court under 
the Courts (Emergency Powers) Scotland Act, 1939, to exercise their 
power of sale conferred by the heritable security. Section 1 (2) of that 
Act, which is in similar terms to the English Act, provides that a person 
shall not be entitled, except with the leave of the appropriate court, to 
exercise any power of sale conferred by an heritable security. Subsection (3) 
provides that, if on any application under subs, (2) the person liable to 
perform the obligation in respect of which the remedy arises is unable to 
do so by reason of circumstances attributable to the war, the appropriate 
court may refuse leave to exercise the remedy. The Court of Sessions 
affirmed the decision granting to the respondents leave to proceed. T, Ltd., 
G, Ltd., and B appealed. When the case was first called on for hearing, 
B appeared in person and indicated his intention of arguing on his own 
behalf in person and on behalf of the two appellant companies. He stated 
that the two companies had appointed him their agent for that purpose. 
Their lordships refused to hear B on behalf of the two companies, but 
granted an adjournment. Their lordships took time for consideration. 

Viscount Stmon, L.C., said when an appeal was argued before the House 
of Lords no one had any right of audience except counsel instructed on behalf 
of a party, or (where the litigant was a natural person) the party himself. 
In the case of a corporation, inasmuch as the artificial entity could not 
attend and argue personally, the right of audience was necessarily limited 
to counsel instructed on the corporation’s behalf. At the outbreak of war 
T, Ltd. had had the use of the respondents’ money for over two years, and 
had completely failed to fulfil their obligations to the respondents. The 
fact that default had occurred before the outbreak of war was not necessarily 
conclusive that the inability of the debtor to fulfil his obligations after the 
outbreak of war was not due to circumstances attributable to the war, and 
it was conceivable that the position of the debtor might be shown to have 
been improving so substantially at the outbreak of war that, but for the 
impact of war on his affairs, he had a reasonable prospect of meeting his 
liabilities at an early date. The burden on the debtor of proving that his 
continued default was attributable to the war was in such a case heavily 
increased. All that T, Ltd., could say was that but for the war the 
potentialities of their business would have been realised. That fell far short 
of establishing that their inability to pay was attributable to the war. B had 
also failed to make out a case for the exercise of the court’s discretion. 
G, Ltd. were under no personal obligation to the respondents, and their 
case did not fall within the language of s. 1 (3) (Jn re Leicester Temperance 
and General Permanent Building Society’s Application [1942] Ch. 340). 
Parliament had seen fit to remedy the casus omissus as far as England 
was concerned by the amending Act of 1942, but as yet no corresponding 
amendment of the Scottish Act had been made. The appeal should be 
dismissed, 

The other noble and learned lords agreed in dismissing the appeal. 

CounseL: Hanworth ; Clyde, K.C., Williamson, and R. S. Johnston. 

Soxicrrors : Ince, Roscoe, Wilson & Glover, for Manuel, Menzies and 
Paton, W.S., Edinburgh, and Symington & Blair, Glasgow; Rooper 
and Whately, for Murray, Beith & Murray, W.S., Edinburgh. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


Worthing Borough Council +. Southern Railway Co. 
Viscount Simon, L.C., Lord Russell of Killowen, Lord Macmillan, 
Lord Wright and Lord Romer. 5th August, 1943. 

Rating —Hereditament included in first: railway roll—After expiry of 
quinguennial period local authority makes proposal for assessment of 
Second railway valuation roll not then completed—Validity of 
proposal —Railways (Valuation for Rating) Act, 1930 (20 d& 21 Geo. 4, 

c. 24), «. 18 (3). 
Appeal from a decision of the Court of Appeal upholding a decision of 
Uthwatt, J., 86 So. J. 287. 


Pp #INLSES 


The first defendants, the Southern Railway, were the owners, and the 
second defendants, H, Ltd., were the occupiers of a coal wharf in the 
borough of W. On the 27th April, 1934, the first railway valuation roll 
relating to the railway was completed under the Railways (Valuation for 
Rating) Act, 1930, and took effect from the Ist April, 1931. The whart 
was included in that roll. The hereditaments and values attributed on 
that roll were under s, 12 of the Act, entered by the assessment committee 
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on the valuation list of the borough kept under the Rating and Valuation 
Act, 1925. After the decision of the House of Lords in Westminster City 
Council v. Southern Railway [1936] A.C. 511, the plaintiffs, being the rating 
authority for the area, anticipated that the wharf would not appear as a 
railway hereditament in the second railway valuation roll for the second 
five-year period. They accordingly, purporting to act under s. 37 of the 
Act of 1925, made a proposal, dated the 22nd February, 1937, for the 
amendment of the valuation list by the separate assessment of the wharf 
on the ground that it was not a railway hereditament. This proposal was 
not heard. On the 27th January, 1939, the second railway valuation roll 
was completed, and the wharf did not appear thereon as a railway heredita- 
ment. By this summons the plaintiffs asked for a declaration that, upon 
the true construction of the Acts of 1925 and 1930, their proposal of the 
22nd February, 1937, was a valid and effective proposal. The railway 
and H, Ltd. contended that the proposal was invalid, as the second railway 
valuation roll had not been completed at the date it was made. Section 18 (3) 
of the Act provides that the provisions of the Rating and Valuation Acts, 
with respect, inter alia, to the revision or amendment of current valuation 
lists by means of proposals, shall not apply in thé case of ‘* a hereditament 
for the time being shown on the railway valuation roll as a railway 
hereditament.” Uthwatt, J., held that the phrase ‘railway valuation 
roll” in s. 18 (3) of the Act of 1930 meant ** the railway valuation roll by 
virtue of which the hereditament appears on the valuation list,’’ and 
accordingly the proposal of the 22nd February, 1937, was ineffective and 
nugatory. The Court of Appeal affirmed the decision of Uthwatt, J. The 
plaintiffs appealed. 

Their lordships took time for consideration. 

Viscount Simon, L.C., said that the proposal was not valid and effective 
and the assessment committee were precluded from hearing it. The appeal 
must be dismissed. 

The other noble and learned lords agreed in dismissing the appeal. 

CounsEL: Sydney Turner, K.C., and BE. J. C. Neep; Craig Henderson, 
K.C., and Colin Pearson ; G. D. Squibb. 

Soticitors : Sharpe, Pritchard d& Co., for the Town Clerk, Worthing ; 
H. L. Smedley ; Braby & Waller. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.]} 


APPEALS FROM COUNTY COURT. 
Mullett +. Powell Duffryn Associated Collieries, Ltd. 
25th June, 1943. 


Workmen’s compensation—Accident in 1905—Rights under Act of 1897— 
Whether right to review under 1925 Act—Workmen’s Compensation Act, 
1925 (15 & 16 Geo. 5, c. 84), s. 11 (3). 

Workman’s appeal from an award by His Honour Judge Williams at the 

Aberdare and Mountain Ash County Court. 


Lord Greene, M.R., MacKinnon and du Pareq, L.JJ. 


The appellant was injured in 1905 and was thereby entitled ta compensa- 
tion under the Workmen’s Compensation Act, 1897. He received com- 
pensation at the proper rate under that Act until 1916, when he went back 
to light work. On 6th February, 1940, he became totally incapacitated, 
and he later applied for a review to secure the benetits conferred by s. 11 (3) 
of the Workmen’s Compensation Act, 1925, which enables weekly payments 
in certain cases to be reviewed on a different basis of wages from that under 
which the original compensation came to be awarded, and it was directed 
to enabling an injured workman to have his compensation scaled up 
wherever the ruling wage rates in his particular employment had increased 
in the manner indicated in the subsection. Conversely, the employer was 
entitled to apply for a review where the wage rates had fallen. Section 11 (3) 
re-enacted s. 15 of the 1923 Act, by which this special type of review was 
first introduced, but did not refer to accidents happening before the com- 
mencement of the 1925 Act, or, indeed, before the 1923 Act. If on a true 
construction the 1925 Act had extended this benefit to persons who had 
met with accidents before the 1923 Act, it would mean that this consolidating 
Act altered the law. 

Lorp GREENE, M.R., said that the language of s. 11 (3) must be 
approached with, at any rate, an inclination to find that the law had not 
been altered. All the review provisions which had been scattered about 
the Acts before were brought together in the three subsections of s. 11. 
Subsection (3) began: ** Where the review takes place more than six months 
after the accident,”’ anf on the face of it that part of the subsection, by 
itself, would not appear to apply to any accident which had taken place 
before the Act of 1925 came into force. It concluded with the words (not 
to be found in s. 15 of the 1923 Act): ** For the purposes of this subsection 
‘review’ includes a review under the provisions of any Act repealed by 
this Act corresponding to this section.” It had heen contended for the 
appellant that this meant that where under the provisions of an Act repealed 
by this Act a workman applies for a review, he is to be entitled on that 
review to obtain the relief provided by s. 11 (3). Assuming that was right, 
the appellant was admittedly only helped if he could show that his applica- 
tion was made under the provisions of an Act repealed by the Act of 1925. 
That Act did not repeal the Act of 1897, and if bis rights arose out of the 
Act of 1897, this paragraph did not help him. The Act of 1906 was repealed 
by the Act of 1925, and if his right to a review arose under the Act of 1906 
he would have got over the first stage of his difticulties. Referring to s. 16 (2) 
of the Act of 1906, his lordship held that his right to a review arose out of 
the Act of 1897, which still remained in force. Furthermore, s. 50 (2) of 
the 1925 Act, must be construed as it stood, and the words ** repealed 
and in force’? meant what they said. There was still a further stile for 
counsel for the appellant in Potts v. Pope & Pearson, Ltd. | 1940] 1K.B. 868, 
which he would have had to distinguish from the present case. The appeal 
was dismissed. 





MacKinnon and pu Parca, L.JJ., concurred. 
CounsEL: S. R. Edgedale ; F. W. Beney, K.C. 
Soricitors: Lawson, Elliott & Lawson ; William A. Crump & Son, for 
A. J. Prosser, Cardiff. 
{Reported by Maurice Suarez, Esq., Barrister-at-Law.] 


Walder 7. Mono Concrete Co., Ltd. 

Lord Greene, M.R., MacKinnon and du Pareq, L.JJ. 16th July, 1943. 
Workmen’s compensation—Industrial disease—Certifying surgeon’s certificate 

—WSecond certificate omitting date of onset of disease—Whether a second 

* accident *’—Workmen’s Compensation Act, 1925 (15 & 16 Geo. 5, e. 84), 

s. 43. 

Workman’s appeal from an award by His Honour Judge Tudor Rees at 
Uxbridge County Court, sitting as arbitrator under the Workmen’s 
Compensation Act, 1925. 

The appellant commenced employment with the respondents in June, 
1926, and from 1933 to 1936 he worked for them as a concrete caster. 
In 1936 he contracted dermatitis owing to the nature of his employment, 
and the certifying surgeon certified that he was thereby disabled from 
earning full wages. At the end of 1936 he became able to work again and 
worked for a month for other employers. At the end of January, 1937, 
he returned to work as a concrete caster for the respondents and continued 
to do that work for them until October, 1940. On 25th October, 1940, 
another certifying surgeon certified that he was suffering from dermatitis 
and was thereby disabled from earning full wages, but he struck out words 
in the printed form, thereby indicating that he was unable to certify the 
date on which the disablement occurred. He was paid compensation by 
the respondents on a basis of total incapacity from 25th October, 1940, to 
2nd November, 1942. On Ist December, 1942, he obtained work in a 
different occupation at a reduced wage, and on 24th December, 1942, 
he requested an arbitration. It was said on his behalf that the certifications 
of 1936 and 1940 must be regarded as two accidents, by reason of s. 43 (1) (a) 
of the 1925 Act, that the date of the later accident must be taken to be 
25th October, 1940, by reason of s. 43 (2), and that the workman was entitled 
to compensation in respect of each accident as each accident resulted in a 
disablement. In the alternative it was said that the workman was free to 
choose between the two ‘ notional”? accidents. In the present case it 
was to his advantage to choose the second disablement, as his pre-accident 
wages would then be greater in amount than if the former disablement 
were treated as the cause of the incapacity. The arbitrator rejected these 
contentions, finding as facts that the workman never fully recovered from 
the first disease and there was no second injury or notional accident, nor 
was there a recurrence, as it had never completely abated. He expressed 
the view that the second certificate was merely evidence of the original 
outbreak of the disease. The arbitrator awarded compensation on the 
basis of his average weekly earnings during the twelve months previous to 
the first certificate. This was 4s. 7d. a week, as compared with 17s. Id. 
per week, if the contention for the workman had prevailed. Section 43 (1) 
provides that the workman is to be compensated “as if the disease . . 
were a personal injury by accident arising out cf and in the course of that 
employment...’ Section 43 (1) (a) provides that “the disablement . . . 
shall be treated as the happening of the accident...” Section 43 (2) 
provides ** For the purposes of this section the date of disablement shall be 
such date as the certifying surgeon certifies as the date on which the 
disablement commenced, or, if he is unable to certify such a date, the date 
on which the certificate is given...” 

pu Parca, L.J., delivering the judgment of the court, referred to Richards 
v. Goskar [1937] A.C. 304, and distinguished I?’ Dougall v. Swmmerlee 
Tron Co. (1927), 20 B.W.C.C. 419; Wilsons and Clyde,Coal Co. v. Flynn 
[1930] A.C. 516 (per Viscount Hailsham, at p. 522, a case in which his 
lordship said that the certifying surgeon in fact certified a date), and Haton 
v. George Wimpey & Co., Ltd. [1938] 1 K.B. 353. Under s. 43 (1) it was the 
disease and not the disability which was made equivalent to the accident 
and the injury resulting from it, and a certificate of disability on which no 
date was certified proved no more than that the workman was disabled. 
In cases of dispute it was for the arbitrator to decide when the disease 
began. The object of s. 43 (1) (a) was to provide a means of fixing the stage 
at which the progressive disease can reasonably be treated as an injury by 
accident. The effect of s. 43 (2) was to fix the time of the happening of the 
accident. The court approved the decision of the Scottish Court of Session 
in MacNamara v. India Tyre & Rubber Co., Ltd. (1937), 830 B.W.C.C. Supp. 
47, in which it was held that even where the certifying surgeon had certified 
a date, the arbitrator was entitled to find that the workman was, in fact, 
suffering from the effects, not of a notional accident deemed to have occurred 
on that date, but of an earlier disablement. Katon v. Geo. Wimpey & Co., 
Ltd., supra, showed an unfortunate divergence between the views of England 
and Scotland on the true interpretation of s. 43 (2), and the court’s decision 
in this case would be in accordance with the view of the Court of Session. 
The appeal was dismissed. 

CounseL: F. W. Beney, K.C., and Gilbert Dare ; J. Alan Pugh. 

Soricitors : Barlow, Lude & Gilbert; Hair & Co. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
In re Pratt’s Will Trusts; Barrow +. McCarthy. 
Morton, J. 12th July, 1943. 

Will—Specific investments settled—No express power to vary—Whether a 
statutory power exists—Trustee Act, 1925 (15 Geo. 5, c. 19), 8. 1 (1). 
Adjourned summons. 

The testatrix, who died on the 17th April, 1939, bequeathed all her 
shares in K, Ltd. upon trust to pay the dividends thereof to her nephew, 
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the plaintiff, during his life, and after his death in trust for his children, 
and in default of children for her nieces. The plaintiff, who was one of the 
trustees of the will, took out this summons under s. 57 of the Trustee Act, 
1925, asking that he and his co-trustee might be authorised to sell the 
settled shares. Section 57 provides: “ Where in the management . of 
any property vested in trustees, any sale, . is in the opinion of the 
court expedient, but the same cannot be effected by reason of the absence 
of any power for that purpose vested in the trustees by the trust instrument, 
if any, or by law, the court may by order confer upon the trustees . . . the 
necessary power for that purpose...’ When the summons came on for 
hearing the preliminary objection was taken that s. 57 did not apply, 
because the court could only make an order when the transaction could not 
be effected ** by reason of the absence of any power for that purpose vested 
in the trustees.” It was suggested that in fact the trustees had ;ower to 
sell the shares in question. 

Morton, J., said that the Trustee Act, 1925, s. 1 (1), provided that : 
** Any trustee may invest any trust funds in his hands, whether at the time 
in a state of investment or not, in manner following.” A list of investments 
followed. ** Trust funds’ were not defined in the Act. 69 the 
powers conferred by the Act were in addition to the powers conferred by 
the instrument, unless a contrary intention was expressed, Looking at the 
matter apart from authority, he would hate said the shares in question 
were trust funds in a state of investment, and there Leing no contrary 
intention, the trustees would have power to invest these funds in manner 
provided by s. 1. That being so, there must necessarily be implied a power 
in the trustees to sell, because, clearly, funds which were at the moment in 
a state of investment could not be invested in another investment unless 
they were first soid. The matter, however, was not free from authority. 
In Hume v. Lopes [1892] A.C. 12, a large sum had already been invested 
by trustees in Government stock, which had been purchased by the trustees 
after the testator’s death. The tenant for life requested the trustees to sell 
sufficient stock to raise £106,900 and to invest that suin on freehold estates 
in England. The trustees took out a summons asking whether they had 
power to do this. The Court of 


Appeal held that they had. The relevant 
statute was the Trust Investment Act, ISS7, s. 3. The House of Lords 
upheld the decision of the Court of Appeal ({ 1992] A.C. 115). 


Under s. 


| It had been 
suggested that s. 1 of the Act of 1925 only applied where there was a duty 
to invest. It was pointed out that, before the Legislature intervened to 
increase the range of investments open to trustees, where specific stock 
was settled on A for life with remainder to B and C, there was no power 
in the trustees to sell that investment. It was suggested that s. 1 only 
applied where trustees were in a positior&’to consider what investments 
they should select. In his view, having regard to the language of s. 1 and 
the observations of the House of Lords in Hume vy. Lopes, supra, he could 
not give such a narrow meaning tos, 1. The language was wide enough to 
confer on the trustees in a case such as the present a power of sale. He 
could not therefore make an order under s. 57. 
H. A. Rose ; Wilfrid Hunt; J. F. Bowyer. 
Ralph Bond & Rutherford ; Preston & Hudson. 
BICKNELL, Barrister-at-Law.] 


CCUNSEL: 
SOLICITORS : 
[Reported by Miss B. A. 


PROBATE, DIVORCE AND ADMIRALTY. 
Hering v. Hering and Wilson. 
28th July, 1943. 


Divorce—Maintenance of children—Order against quilty wife—J urisdiction 
to make order—Supreme Court of Judicature (Consolidation) Act, 1925 
(15 & 16 Geo. 5, c. 49), 8. 193 (1). 

Appeal from an order by Mr. Registrar Pereira on an application by the 
successful husband petitioner in a divorce proceeding that his wife be ordered 
to pay maintenance in respect of the three children of the marriage. 


Pilcher, J. 


The registrar ordered the wife to pay £125, less tax, per annum, by equal 
monthly instalments, towards the maintenance of the children. The 
registrar drew attention to the fact that so far as he was aware no order 
had ever been made under s. 193 of the Supreme Court of Judicature 
(Consolidation) Act, 1925, against a wife in respect of the maintenance of 
her children, save by consent. The appeal was by the husband, who 
contended that the sum of £125, less tax, which the wife had been ordered 
to pay, was insufficient. Pilcher, J., found, having gone carefully into the 
figures, that the sum of £125 was, in all the circumstances, a just and 
proper amount. 

Pivcuer, J., said that the words of s. 193 were very wide: ** In any 
proceedings for divorce . . . the court may from time to time . . . make 
such provision as appears just with respect to the . . . maintenance . 
of the children ” of the marriage, which is the subject of the proceedings. 
Orders under the section were made almost daily against husbands, and it 
was remarkable that no order had apparently ever been made against a 
guilty wife. The words of the section were very wide and in a case in 
which the innocent husband was destitute and the guilty wife was possessed 
of means it was just that the wife should contribute to the maintenance of 
her children. Section 191 (1) provided in terms that the court might order 
a guilty wife to make such settlement as might appear reasonable for the 
benefit of her innocent husband or the children of the marriage. 
Section 191 (2) also provided in terms that when the husband petitioned 
for restitution of conjugal rights and the wife was in receipt of profits of 
trade or earnings she might be ordered to make periodical payments for the 
benefit of the children of the marriage. Section 191 (3) (introduced by 
s. 10 (4) of the Matrimonial Causes Act, 1937) provided that an innocent 
wife who petitioned on the ground of her husband’s insanity might be 
ordered to make secured payments for the benefit of the children of the 








marriage during their minority. The surrounding sections of the Act did 
not suggest that s. 193 (1) should be given a narrow interpretation ; indeed, 
ihey rather pointed to the conclusion that the Legislature intended that a 
vuilty wife who was possessed of separate estate should, in an appropriate 
case, be ordered to pay maintenance for the benefit of the children of the 
marriage. The registrar was therefore right in ordering the respondent to 
pay maintenance in the present case. 

Miss Morgan Gibbon. 

Lawrence, Messer & Co. 


COUNSEL: Raeburn ; 


Sottcirors: Swann, Hardman & Co. ; 


[Reported by Mavkick SHARE, Esq., Barrister-at-Law,] 








War Legislation. 


STATUTORY RULES AND ORDERS, 1943. 


f.P.977. Alarm Clocks Order, Aug. 18. 

.P. 1203. Apparel and Textiles, Corsets (Manufacture and Supply) 
(No. 7) Directions, Aug. 21. 

E.P. 1207. Apparel and Textiles. Headwear (No. 6) Directions, Aug. 23. 

E.P. 1262. Apparel and Textiles (No. 5) Order, Aug. 23. 

E.P. 1208. Apparel and Textiles. Utility Apparel (Specification Number) 


Directions, Aug, 23. 


Apparel and Textiles. Woven Wool Cloth (Manufacture and 


Suppiv) (No. 4) Directions, Aug. 23. 

iP. izio. Control of Fuel (No. 3) Order, 1942, General Direction 
(Standard of Lighting) No. 1, Aug. 17. 

E.P. 1175. Control of Motor Fuel (Northern Ireland) Order, Aug. 6. 

E.P. 1176. Control of Motor Fuel (Northern Ireland) Order, General 
Direction (Declarations) No. 1, Aug. 6. 

E.P. 1190. Feeding Stuffs (Rationing) Order, 1942, Supplementary 
Directions, Jan. 15. Amendment Order, Aug. 14. 

.P. 1229. Fish (Supplies to Catering Establishments) Order, 1942 
General Licence, Aug. 20. 

E.P. 1226. Fishing Vessels (Permit) (Amendment) Order, Aug. 17. 

E.P. 1206. Limitation of Supplies (Polishes) (No. 3) Order, Aug. 23. 

.P. 1231. Motor Vehicles (Speed Regulation) Order, Aug. 20. 

No. 1221. National Fire Service (Preservation of Pensions) 
Regulations, Aug. 19. 

E.P. 1225. Navigation Order, No. 27, Aug. 18. 

K.P. 1219. Post Office. Wireless Telegraphy (Possession of Trans- 
mitters) Order, Aug. 18. 

No. 1220. Public Service Vehicles (Equipment and Use) (Amend- 
ment) Regulations, Aug. 17. 

E.P. 1232. Regulation of Payments (Consolidation) (Amendment) 
Order, Aug. 23. 

E.P. 1200. Salvage of Waste Materials, Kitchen Waste (No. 4) 
Order, Aug. 17. 

No. 1150. Supplementary Pensions (Determinations) (Amendment) 
Rules, July 21. 

E.P. 1213. Toilet Preparations (No. 3) Order, Aug. 23. 

No. 1160. Trading with the Enemy (Specified Persons) (Amendment) 
(No. 11) Order, Aug. 17. 

E.P. 1205. Utility Furniture (Supply and Acquisition) (No. 2) Order, 


Aug. 23. 


PROVISIONAL RULES AND ORDERS, 1943. 
Road- Traffic and Vehicles. Motor Vehicles (Construction and Use) 
(Amendment) Provisional Regulations, Aug. 11. 
Town and Country Planning Additional Regulations, Aug. 14. 








Notes and News. 


Honours and Appointments. 

The King, on the recommendation of the Lord Chancellor, has approved 
the appointment of Mr. THEODORE NORMAN WINNING to be Chairman of the 
County of Derby Quarter Sessions. Mr. Winning was called by Gray’s Inn 
in 1919. 

The Colonial Office announces that the King has approved the appoint- 
ment of Mr. Henry ALLAN OswaLp O’REILLY, Attorney-General, Leeward 
Islands, to be a Puisne Judge of the Supreme Court of the Windward 
Isiands and the Leeward Islands. Mr. O'Reilly was called by Lincoln’s 
Inn in 1924. 

Notes. 

Lord Sankey has been re-elected president of the Building Societies 
Association. 

Twelve lectures on various aspects of ‘* Delinquency” will be given 
at the Institute for the Scientific Treatment of Delinquency, 17, Manchester 
Street, W.1, on Saturday afternoons, at 2.30 p.m., commencing 
2nd October next. The fee for the course is £1. For any separate 


section the fee is 5s. 








The publishers of THe Soricirors’ JourNaL undertake the binding 
of issues in the official binding covers. The 52 issues for 1942 are bound 
in one volume, in either green or brown cloth (15s.). Prices for binding 
earlier volumes will be sent on request. Issues, together with the 
appropriate Index, should be sent to Tue Soricrrors’ JouRNAl, 
29/31, Breams Buildings, London, E.C.4. 














